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However, there might be a situation where the "wrong" person did not know 
that he was not the intended payee. The drawer, let us assume, has had pre- 
vious business dealings with the "wrong" payee and may have made such a repre- 
sentation to him that he, as a reasonable man, would think that the check was in- 
tended for him. This case is analogous to the "impostor" cases. Hence, it would 
seem, the drawer would be responsible. The endorsement of this payee would not 
be a forgery and it would be only natural and reasonable to suppose that he 
would negotiate the check. 15 

There is some authority for holding the drawer responsible in the instant 
case. 1 ' Of course if it had not been for the drawer's carelessness, the wrong payee 
could not have negotiated the check. The "but for" rule, however, is not in favor 
today in determining legal cause." Aside from this rule, however, the drawer, if 
held responsible, would be in no harder position than that of a drawer whose com- 
pleted check has been stolen and endorsed and negotiated by the payee. 18 On the 
other hand, if he is not held responsible, the position of the bank is no worse than 
that of any purchaser from a forger. And since one can "forge his own name," 1 * 
too much weight should not be given to the fact that the name of the forger was 
the same as that of the intended payee. 20 By the great weight of authority which 
seems to be supported by analogy, the plaintiff in the instant case should have been 
allowed to recover. 21 



Election Under a Will. — What is the nature of an election under a will? 
What circumstances must be present to force a beneficiary of a will to an elec- 
tion? These questions are of importance in determining whether the recent case 
of Brown et al. v. Gregson et al. 1 was correctly decided. 

An election has been denned as "the obligation imposed upon a party to 

Should the drawer be held liable because he inadvertently put it within the power 
of someone else to commit a wrong? 

15 This would have been the approximate situation in the Slattery case if the 
statement "showing the transaction out of which the account arose" had not ac- 
companied the check. 

"IVeisberger Co. v. Barberton Savings Bank (1911) 84 Ohio St. 21, 95 N. E. 
379. This case has been the subject of subsequent criticism, seemingly deserved. 
See Brannan, Negotiable Instruments Lazv (3rd Ed. 1919) 86. The case cited no, 
authorities and was a- broad application of the "but for which" rule of legal cause. 

"See (1911) 25 Harvard Law Rev. 109, and supra, footnotes 21 and 22. 

15 See supra, footnote 3. 

19 See supra, footnote 8. Cf. People v. Peacock (N. Y. 1826) 6 Cow. 72, 

20 See Thomas v. Bank of Gulf port, supra, footnote 6, 515. 

21 Further, there is some authority for holding that the delivery to the "wrong" 
Richards could be regarded by the intended payee as vesting title in him at his 
election. Indiana Nat. Bank v. Holtsclaw (1884) 98 Ind. 85; cf. Thomas v. Bank 
of Gulf port, supra, footnote 6. The plaintiff in the instant case, being his assignee, 
could enforce this title. 



1 [1920] A. C. 860. A testator left the residue of his property in trust to be 
divided among his several children, this provision to be accepted in lieu of their 
vested legal rights. He stipulated that if any child should repudiate the settle- 
ment and claim his legal rights he would forfeit all title to any part of his estate 
which the testator could dispose of by law. By a codicil the testator directed the 
trustees to hold for his daughter G. her share in life rent and after her death to 
divide it among her children. Part of the residuary estate consisted of land in 
Argentina by the law of which trusts in land were invalid. Thus the children 
succeeded automatically to the land in equal shares. G. claimed her legal rights 
and forfeited her interest under the will, but it was held in Scotland that her 
children could claim as independent legatees. The children of G. claimed that 
the children of the testator should surrender to the trusts of the will their 
shares of the land which passed to them under the law of Argentina, as a con- 
dition of taking their share of the residue in Scotland. Held, the children of the 
testator need not surrender their lands in Argentina. 
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choose between two inconsistent or alternative rights or claims in cases where 
there is a clear intention of the person from whom he derives one that he 
should not enjoy both." 1 Under a will, this necessarily implies that a testator 
must devise or bequeath away from a devisee or a legatee some interest to 
which the devisee or the legatee is entitled by operation of law, and at the same 
time must devise or bequeath some estate to him to which the testator himself 
has a well-founded claim. 

All courts have recognized the importance of the general principle under- 
lying the doctrine of election, which loosely stated is : that it is inequitable for 
one who claims under a will to contest its terms; and in the absence of special 
circumstances a person is not permitted to assume this contradictory position. s 
The doctrine originated and is enforced generally in equity, and each case must be 
decided upon equitable principles. 4 The courts, in order to reach an equitable 
result, have determined that a party's choice should be clear and unambiguous, 5 
and made with a knowledge of the facts governing his course of conduct. ' And 
the fact that the devisee has chosen one of the two alternatives may be inferred 
from his statement to that effect in writing, ' or in words, 8 or merely from his 
conduct. 9 

In only one instance will the defense that the devisee acted inadvisedly not 
be available, and that is where some one has acted to his detriment in reliance 
upon the devisee's conduct, so that it would be impossible to return the parties 
to the status quo. In such cases an estoppel will be invoked. 10 Many courts in 
prohibiting a person from enjoying the benefits of a will while he is contesting 
its validity, speak in the terms of estoppel. 11 This is clearly incorrect except 
where the relationship of the parties has been altered as described above. 

A somewhat similar principle may be invoked where an unreasonable period 
has elapsed after the death of the testator; and many states have enacted statutes 
forcing an election within a given time upon parties who take by operation of 
law. u In such a case after the time has run the court will conclusively presume 
that an election has been made. M 

The basis of the doctrine is one of compensation rather than forfeiture;" 
and thus a donee rejecting a will need not forfeit all of the benefits proposed 

s 3 Story, Equity Jurisprudence (14th ed. 1918) § 1451; followed in Washburn 
v. Van Steenwyk (1884) 32 Minn. 336, 350, 20 N. W. 324. 

"Christen v. Christen (1919) 184 Kv. 822, 213 S. W. 189; Mohn v. Mohn 
(1910) 148 Iowa 288, 126 N. W. 1127; Fishburn v. Green et al. (1920) 291 111. 
350, 126 N. E. 115; Douglas-Mensies v. Umphelby [1908] A. C. 224; Cooper et al. 
v. Cooper (1874) L. R. *7 H. L. 53. 

"Story, op. cit., § 1457; but see Watson v. Watson (1880) 128 Mass. 152, 
154. 

5 See In re Miller's Estate (1894) 159 Pa. St. 562, 28 Atl. 441; Waggoner v. 
Waggoner (1910) 111 Va. 325, 68 S. E. 990; Rasberry v. Harville (1892) 90 Ga. 
530, 16 S. E. 299. 

6 See Beetson v. Stoops (1906) 186 N. Y. 456, 79 N. E. 731; Young v. Young 
(1893) 51 N. J. Eq. 491, 27 Atl. 627. 

'See Waggoner v. Waggoner, supra, footnote 5; In re Miller's Estate, supra, 
footnote 5. 

8 See Defreese v. Lake (1896) 109 Mich. 415, 67 N. W. 505. 

'See Hacbler v. Eichler Brewing Co. (1899) 42 App. Div. 95, 58 N. Y. Supp. 
894 ; Waggoner v. Waggoner, supra, footnote 5. 

10 Utermehle v. Norment (1905) 197 U. S. 40, 25 Sup. Ct. 291. See Waggoner 
v. Waggoner, supra, footnote 5 ; Young v. Young, supra, footnote 6. 

11 See Christen v. Christen, supra, footnote 3. 

"See Apperson Ex'rs. v. Bolton (1874) 29 Ark. 418, 426 et seq.; 2 Scribner, 
Law of Dower (2nd ed. 1883) 505, 506. 

13 2 Scribner, op. cit. 506. 

" See (1911) 11 Columbia Law Rev. 588; Young v. Young, supra, foot- 
note 6; Adams, The Doctrine of Equity (8th ed. 1890) 97. 
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Though some doubt still exists on this point, it seems the sounder view. The 
beneficiary is directed by the court to hold the estate for the benefit of such 
in the will but merely enough to compensate the claimants he has disappointed. u 
parties as are to be compensated. M 

The question what is just under a specific group of operative facts must to 
some extent, at least, be determined by the intention of the testator as expressed 
in the will. For example, when T gives Blackacre and a legacy to A, stating that 
he does not know whether or not Blackacre is his own, if in fact A has a 
valid claim to it, no case of election should arise. In other words, T's expressed 
intention must be clear to devise that which is not his own, or that to which 
some person other than the devisee is entitled by operation of law. 1 ' If T's 
desire is to dispose only of the property which is his, it is hard to perceive that 
A's act in claiming his own property and that bequeathed to him is inequitable 
and unjust. 

To turn to the conflict of laws : it is apparent that no question of election can 
arise unless either the testator dies leaving immovable property in two jurisdic- 
tions A and B, or unless T being domiciled in jurisdiction A leaves movables 
in either A or B and also immovables in B. So far as the law of A is concerned, 
no question of election arises where T leaves no immovable property in A and is 
not domiciled there. 18 In addition, it is essential that T's intent as expressed in 
the will be to dispose of his property in both jurisdictions. M The meaning 
of T's words is a problem of construction 20 and should generally be determined 
by the rules of T's domicil at the time he made the will. 11 However, in the case 
of realty when the testator's desire is not expressed in the will, and some rule 
of law must be invoked to ascribe a specific intention, the authorities in the 
United States are in conflict as to whether the rule of the testator's domicil or 
that of the situs should govern. M 

In a domestic question where the testator's will is invalid in tofo obviously no 
case of election ever exists. sa When the will is invalid in part, the courts say 
the beneficiary is not put to his "election" as to that portion, unless the will 

,s See Cavan v. Pulteney (1795) 2 Ves. Jr. *S44; (1911) 11 Columbia Law 
■Rev. 588. 

M Adams, op. cit. 96, 97. 

"See Ditch et al. v. Sennott et al. (1886) 117 111. 362, 7 N. E. 636: Waggoner 
v. Waggoner, supra, footnote 5; 1 Jarman. Wil's (6th ed. 1910) 543. Thus at 
common law a gift to a widow was presumed to be in addition to her dower 
rig-rit where the will was silent as to the testator's intention. See 2 Wharton, 
Conflict of Laws (3rd ed. 1905) 1348: Apperson Bx'rs. v. Bolton, supra, footnote 
12; Staigg v. Atkinson (1887) 144 Mass. 564. 12 N. E. 354. 370. Modern statu- 
tory enactment in many iurisdictions has just reversed this presumption. See 
2 Wharton, op. cit. 1348; Staigg v. Atkinson, supra; Wilson v. Cox et al. (1873) 
49 Miss. 538. 

" Dicev. Conflict of Laws (2nd ed. 1908) 834. 

"See Wilson v. Cox et al., supra, footnote 17; Dicey, op. cit. 833. 

10 2 Wharton, op. cit. 1349. 

" Staigg v. Atkinson (1882) 13 R. I. 725. In the following cases it seems 
the testator's domicil at the time he made the will and his domicil at the time 
of his death were the same: Wilson v. Cox et al., supra, footnote 17: Boiling v. 
Boiling (1891) 88 Va. 524. 14 S. E 67; cf. Keith v. Baton (1897) 58 Kan. 732, 51 
Pac. 271; Ford v. Ford (1887) 70 Wis. 19. 45, 33 N. W. 188; Knight Templars, 
etc. Aid Ass'n v. Greene (C. C. 1897") 79 Fed. 461. 

"Cf. Smith v. Smith's Bx'rs. (1918) 122 Va. 341. 94 S. E. 777; Jennings v. 
Jennings (1871) ?1 Ohio St 56, 77: Siaiaa v. Atkinson, (Mass.) supra, footnote 17; 
Dobschutz v. Dobschuts (Mo. 1919) 213 S. W. 843; Lamed v. Lamed (1916) 
98 Kan. 328, 332, 158 Pac. 3; Staigg v. Atkinson (R. I.), supra, footnote 21, 
(semble). 

23 See Washburn v. Van Steenwyk, supra, footnote 2. 
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states that any beneficiary named shall be deprived of all benefits if he contests 
the provisions of the instrument. 83 

This latter distinction has been severely criticized" and cited as authority 
for the proposition that the doctrine is to some extent based upon the intention of 
the testator. ** The courts are apparently confusing an election based upon com- 
pensation with an absolute forfeiture. The testator's intention as expressed is 
not that he intends a beneficiary to be put to his election, but that every benefit 
conferred by the will shall be forfeited if the instrument is contested. Com- 
pensation alone would not satisfy the terms of the will. The criticism thus seems 
far afield as no true case of election exists as to any portion of a will which 
is invalid due to improper execution or due to the operation of law. The better 
view is that the intention of the testator, so far as the election itself is concerned, 
is not the basis of the doctrine ;" but this intention is not to be confused with that 
of the testator expressed in the will to dispose of the property mentioned. 

The rules laid down in the conflicts cases are similar. To quote Younger, J. : 
"If by the law of the domicil the gift ... be, irrespective of its locality, to 
any extent invalid, there is no case of election ;" at the domicil, unless the testator 
forbids the contesting of the will ; "if it is only by the law of the lex rei sitae that 
the gift is inoperative, then the foreign heirs are put to their election." * 

Here again, where the will is invalid by the rule of the domicil, and the 
testator has expressedly provided for a forfeiture of the gifts of those who con- 
test the will, the question becomes one of forfeiture and not one of election. 
The writer has not discovered any case where the word "election" has been 
used of a will under such circumstances. 

Though the foregoing test may be satisfied at least one additional element 
is necessary to invoke an election. If the devisee or the legatee desires to claim 
under the will, he will not be put to his election where he takes by operation of 
law that which he takes under the will, M or where the law has imposed upon him 
an inability to perform the terms of the will. 30 No case has been found which 
compelled the beneficiary to make compensation to disappointed parties under 
such circumstances. It is difficult to discover anything unconscionable in the 
conduct of one who requests the court to retain that which has passed to him 
under a will and that of which the law forbids him to dispose in the manner 
directed by the will. 

Substantial Performance of an Express Condition Precedent. — It may 
truthfully be said that insistence upon literal compliance with express conditions 
precedent often works great hardship. * And so courts which insist upon strict 
performance of such conditions are ingenious, whenever this rule would be harsh, 

"Boughton v. Boughton (1750) 2 Ves. 12; see Ogilvie v. Ogilvie [1918] 1 Ch. 
492; Washburn v. Van Steenwyk, supra, footnote 2; but see Lefevre v. Lefevre 
(1875) 59 N. Y. 434. 

25 See Brodie v. Barry (1813) 2 V. & B. 127, 129, 130; Van Dyke's Appeal 
(1869) 60 Pa. St. 481. 

" See Ogilvie v. Ogilvie, supra, footnote 24. 

"See (1911) 11 Columbia Law Rev. 588; 1 Jarman, op. cit. 534. In many 
jurisdictions a clause forbidding the contest of the validity of a will is repugnant 
to public policy. See (1912) 12 Columbia Law Rev. 754. But it is believed the 
above proposition is correct in these jurisdictions. 

28 See Ogilvie v. Ogilvie, supra, footnote 24, at p. 501 ; cf. Van Dyke's Appeal, 
supra, footnote 25. 

39 Ward v. Ward (1890) 134 111. 417, 25 N. E. 1012. 

"In re Lord Chesham; Cavendish v. Dacre (1886) L. R. 31 Ch. 466. 

1 "That justice requires relief against the condition [precedent] where a for- 
feiture will be caused, without fault on the part of the builder, may be admitted 
. ..." 2 Williston, Contracts (1920) 1527. 



